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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

State of New York, et al.,

Petitioners,
V. Case No. 20-1022
(consolidated with
Andrew Wheeler, as Administrator of the Case No. 19-1260)
Environmental Protection Agency, et al.,
Respondents.
State of Delaware,
Petitioner,
V. Case No. 20-1034
(consolidated with
Andrew Wheeler, as Administrator of the Case No. 19-1260)
Environmental Protection Agency, et al.,
Respondents.
Harris County, Texas,
Petitioner,

V. Case No. 20-1040

(consolidated with

Andrew Wheeler, as Administrator of the Case No. 19-1260)

Environmental Protection Agency, et al.,

Respondents.

NON-BINDING STATEMENT OF ISSUES

Petitioners State of New York, District of Columbia, State of Delaware,

State of Illinois, State of Maine, State of Maryland, Commonwealth of
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Massachusetts, People of the State of Michigan, State of Minnesota, State of New
Jersey, State of New Mexico, State of Oregon, Commonwealth of Pennsylvania,
State of Rhode Island, State of Vermont, the State of Wisconsin, the City of
Philadelphia, and Harris County (collectively, the “State and Municipal
Petitioners”), pursuant to the Court’s Order of January 30, 2020, hereby submit
their non-binding statement of issues to be raised regarding their challenge to the
Environmental Protection Agency’s (“EPA”) final agency action entitled
Accidental Release Prevention Requirements: Risk Management Programs Under
the Clean Air Act, 84 Fed. Reg. 69,834 (Dec. 19, 2019) (the “Rollback Rule”).

In the Rollback Rule, EPA rescinded critical aspects of a prior rule that EPA
finalized in 2017, entitled Accidental Release Prevention Requirements: Risk
Management Programs Under the Clean Air Act, 82 Fed. Reg. 4,594 (Jan. 13,
2017). Without waiving any rights to submit additional issues, as set forth below,
State and Municipal Petitioners intend to raise the following issues in support of
their challenge to the Rollback Rule pursuant to section 307(d)(9) of the Clean Air
Act, 42 U.S.C. § 7607(d)(9):

Accident Prevention Requirements

1. Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in rescinding enhanced safeguards to protect workers and communities from

dangerous chemical accidents in contravention of section 112(r)(7)(B)(i) of the
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Clean Air Act, 42 U.S.C. § 7412(r)(7)(B)(i), which mandates that EPA regulations
prevent and minimize risks from chemical accidents to the greatest extent
practicable.

2. Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in rescinding enhanced safeguards to protect workers and communities from
dangerous chemical accidents where the rulemaking record does not support
EPA’s rescission of these safeguards.

3. Whether EPA promulgated the Rollback Rule without observance of
procedure required by law when EPA failed to consider rulemaking comments
submitted after the close of the comment period, which raised several issues
concerning the proposed rescission of enhanced safeguards to protect workers and
communities from dangerous chemical accidents that are of central relevance to the
outcome of the rulemaking, and the Rollback Rule would have been significantly
different if EPA had not made such error.

Emergency Response Coordination Requirements

4, Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in rescinding emergency response coordination requirements in contravention
of section 112(r)(7)(B)(i) of the Clean Air Act, 42 U.S.C. § 7412(r)(7)(B)(i), which
mandates that EPA regulations prevent and minimize risks from chemical

accidents to the greatest extent practicable.
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5. Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in rescinding emergency response coordination requirements where the
rulemaking record does not support EPA’s rescission of this requirement.

Compliance Deadlines

6. Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in removing the compliance deadline for field exercises in contravention of
section 112(r)(7)(B)(i) of the Clean Air Act, 42 U.S.C. § 7412(r)(7)(B)(i), which
mandates that EPA regulations be applicable to a stationary source three years after
the date of promulgation.

7. Whether EPA acted arbitrarily, capriciously, or not in accordance with
law in removing the compliance deadline for field exercises where the rulemaking

record does not support EPA’s rescission of this deadline.
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March 19, 2020 Respectfully Submitted,
FOR THE STATE OF NEW YORK

LETITIA JAMES
ATTORNEY GENERAL

/s/ Sarah K. Kam

Michael J. Myers

Senior Counsel

Sarah K. Kam

Special Assistant Attorney General
Environmental Protection Bureau
Steven C. Wu

Deputy Solicitor General
Caroline Olsen

Assistant Solicitor General

The Capitol

Albany, NY 12224

Tel: (518) 776-2400
Michael.Myers@ag.ny.gov
Sarah.Kam@ag.ny.gov
Steven.Wu@ag.ny.gov
Caroline.Olsen@ag.ny.gov
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KARL A. RACINE
ATTORNEY GENERAL

/s/ Loren L. AliKhan
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FOR THE STATE OF DELAWARE

KATHLEEN JENNINGS
ATTORNEY GENERAL

/s/ Christian Douglas Wright

Loren L. AliKhan

Solicitor General

Office of the Attorney General for the
District of Columbia

441 4th Street, NW

Suite 600 South

Washington, D.C. 20001

Tel: (202) 727-6287
loren.alikhan@dc.gov

FOR THE STATE OF ILLINOIS

KWAME RAOUL
ATTORNEY GENERAL

/s/ Daniel 1. Rottenberg

Christian Douglas Wright
Director of Impact Litigation
Delaware Department of Justice
820 N. French Street, 5th Floor
Wilmington, DE 19801

Tel: (302) 577-8944
christian.wright@delaware.gov

FOR THE STATE OF MAINE

AARON M. FREY
ATTORNEY GENERAL

/s/ Laura E. Jensen

Daniel I. Rottenberg

Assistant Attorney General
Matthew J. Dunn

Chief, Environmental Enf./Asbestos
Litig. Div.

69 W. Washington St. Ste. 1800
Chicago, IL 60602

Tel: (312) 814-3816
drottenberg@atg.state.il.us

Laura E. Jensen

Assistant Attorney General
6 State House Station
Augusta, ME 04333

Tel: (207) 626-8800
Laura.Jensen@maine.gov
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FOR THE STATE OF MARYLAND

BRIAN E. FROSH
ATTORNEY GENERAL

/s/ Joshua M. Segal

Document #1834274

Filed: 03/19/2020

FOR THE COMMONWEALTH OF
MASSACHUSETTS

MAURA HEALEY
ATTORNEY GENERAL

/sl Christophe Courchesne

Joshua M. Segal

Special Assistant Attorney General
Office of the Attorney General
200 Saint Paul Place, 20th Floor
Baltimore, MD 21202

Tel: (410) 576-6446
jsegal@oag.state.md.us

FOR THE PEOPLE OF THE STATE
OF MICHIGAN

DANA NESSEL
ATTORNEY GENERAL

/sl Elizabeth Morrisseau

Christophe Courchesne

Assistant Attorney General

Chief, Environmental Protection
Division

Megan M. Herzog

Special Assistant Attorney General
1 Ashburton Place

Boston, MA 02108

Tel: (617) 963-2423
christophe.courchesne@mass.gov
megan.herzog@mass.gov

FOR THE STATE OF MINNESOTA

KEITH ELLISON
ATTORNEY GENERAL

/s/ Peter N. Surdo

Elizabeth Morrisseau

Assistant Attorney General
Environment, Natural Resources, and
Agriculture Division

6th Floor G. Mennen Williams Building

525 W. Ottawa Street

P.O. Box 30755

Lansing, MI 48909

Tel: (517) 335-7664
MorrisseauE@michigan.gov

Peter N. Surdo

Special Assistant Attorney General
Minnesota Attorney General’s Office
445 Minnesota Street Suite 900
Saint Paul, MN 55101

Tel: (651) 757-1061
peter.surdo@ag.state.mn.us
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GURBIR S. GREWAL
ATTORNEY GENERAL

/s/ Lisa J. Morelli
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FOR THE STATE OF NEW MEXICO

HECTOR BALDERAS
ATTORNEY GENERAL

/s/ Bill Grantham

Lisa J. Morelli

Deputy Attorney General
New Jersey Division of Law
25 Market Street

Trenton, NJ 08625

Tel: (609) 376-2745
Lisa.Morelli@law.njoag.gov

FOR THE STATE OF OREGON

ELLEN F. ROSENBLUM
ATTORNEY GENERAL

/s/ Paul Garrahan

Bill Grantham

Assistant Attorney General

Consumer & Environmental Protection
Div.

New Mexico Office of the Attorney
General

201 Third Street NW, Suite 300
Albuquerque, NM 87102

Tel: (505) 717-3500
wgrantham@nmag.gov

FOR THE COMMONWEALTH OF
PENNSYLVANIA

JOSH SHAPIRO
ATTORNEY GENERAL

/s/ Ann R. Johnston

Paul Garrahan
Attorney-in-Charge

Steve Novick

Special Assistant Attorney General
Natural Resources Section
Oregon Department of Justice
1162 Court Street NE

Salem, OR 97301-4096

Tel: (503) 947-4593
Paul.Garrahan@doj.state.or.us
Steve.Novick@doj.state.or.us

Ann R. Johnston

Senior Deputy Attorney General

Public Protection Division, Health Care
Section

Pennsylvania Office of Attorney
General

1600 Arch St., Suite 300

Philadelphia, PA 19103

Tel: (267) 940-6696
ajohnston@attorneygeneral.gov
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FOR THE STATE OF RHODE
ISLAND

PETER F. NERONHA
ATTORNEY GENERAL

/sl Gregory S. Schultz
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FOR THE STATE OF VERMONT

THOMAS J. DONOVAN, JR.
ATTORNEY GENERAL

/s/ Nicholas F. Persampieri

Gregory S. Schultz

Special Assistant Attorney General
Rhode Island Department of Attorney
General

150 South Main Street

Providence, R1 02903

Tel: (401) 274-4400
gschultz@riag.ri.gov

FOR THE STATE OF WISCONSIN

JOSHUA L. KAUL
ATTORNEY GENERAL

/sl Gabe Johnson-Karp

Nicholas F. Persampieri
Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
Tel: (802) 828-6902
nick.persampieri@vermont.gov

FOR THE CITY OF PHILADELPHIA

MARCEL S. PRATT
CITY SOLICITOR

/s/ Scott J. Schwarz

Gabe Johnson-Karp

Assistant Attorney General
Tressie K. Kamp

Assistant Attorney General
Wisconsin Department of Justice
Post Office Box 7857

Madison, W1 53702-7857

Tel: (608) 266-9595
johnsonkarpg@doj.state.wi.us
kamptk@doj.state.wi.us

Diana P. Cortes

Chair, Litigation Group
Scott J. Schwarz

Patrick K. O’Neill

Divisional Deputy City Solicitors
The City of Philadelphia
Law Department

One Parkway Building

1515 Arch Street, 16th Floor
Philadelphia, PA 19102-1595
Tel: (215) 685-6135
Scott.Schwarz@phila.gov
Patrick.ONeill@phila.gov
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FOR HARRIS COUNTY

VINCE RYAN
HARRIS COUNTY ATTORNEY

/sl Sarah J. Utley

Sarah Jane Utley
Managing Attorney
Environmental Group
State Bar No. 24042075
1019 Congress, 15th Floor
Houston, Texas 77002
Tel: (713) 274-5124
sarah.utley@cao.hctx.net
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Non-Binding Statement of
Issues was filed on March 19, 2020 using the Court’s CM/ECF system and,
therefore, service was accomplished upon counsel of record by the Court’s
system.

Sarah K. Kam
Sarah K. Kam
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